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 1 P R O C E E D I N G 

 2 CHAIRMAN GETZ:  Okay.  Good afternoon,

 3 everyone.  I will open the prehearing conference in Docket

 4 DE 11-184.  On August 23, 2011, Public Service Co mpany of

 5 New Hampshire, Bridgewater Power Company, Pinetre e Power

 6 Company, Pinetree Power-Tamworth, Whitefield Powe r &

 7 Light, and Indeck-Alexandria jointly filed a peti tion for

 8 approval of five power purchase agreements.  We i ssued an

 9 order of notice on August 25 setting the preheari ng

10 conference for this afternoon.

11 Among other things, the order of notice

12 indicated that Commissioner Ignatius had disquali fied

13 herself from participation in this proceeding.  I  want to

14 address one preliminary matter with respect to th at.  In

15 preparation for the prehearing conference, Commis sioner

16 Below and I discussed the issue of the disqualifi cation.

17 And, we've determined to make application to the Governor,

18 pursuant to RSA 363:20 for a Special Commissioner  to sit

19 on this case.  With respect to that issue, our in tention

20 is to forward a letter as soon as we can.  But I think

21 that letter would be better informed if there is a

22 decision with respect to what the procedural sche dule will

23 be.  I'll note for the record in this case, there  are -- I

24 haven't seen a particular request from the partie s, there
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 1 are a number of public comments that have been fi led

 2 urging expedited approval.  So, when we go around  the room

 3 hearing the positions of parties, with respect to  the

 4 normal brief statement about their position, we'd  also ask

 5 if there's any recommendation or agreement with r espect to

 6 a procedural schedule.  If there is something now  that we

 7 can get on the record, that's great.  Or, if it's  a matter

 8 of something that would emerge from the technical  session,

 9 then we'll deal with it that way.  But I just thi nk that

10 the letter asking for a Special Commissioner woul d be more

11 useful to the Governor and Council if there was a n actual

12 recitation of what the procedural schedule might be in

13 this case.  So, --

14 CMSR. BELOW:  And, I would note that I

15 concur with the Chair's point that we make an app lication

16 for a Special Commissioner.

17 CHAIRMAN GETZ:  I also note for the

18 record that we have the affidavit of publication that has

19 been filed.  And, my record indicates that we hav e the

20 OCA's notice of participation; we have petitions to

21 intervene from -- one petition from Freedom Logis tics --

22 Freedom Energy Logistics, Halifax American Energy  Company

23 and PNE Energy Supply, a petition from Granite St ate

24 Hydropower Association, and one as well from Busi ness &
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 1 Industry Association.  So, to the extent that the

 2 Petitioners, when they're speaking to their posit ion, want

 3 to state their position with respect to those pet itions to

 4 intervene, that would be useful as well.

 5 And, I also note, to the extent that

 6 there is anyone who seeks to make a public commen t today,

 7 what we will do is we'll hear from the Petitioner s, then

 8 we'll hear from parties who have made a petition to

 9 intervene, then we will hear any public comment t hat

10 anyone would like to make.  And, then, we'll give  the

11 Petitioners the opportunity to speak last, which is

12 consistent with our rules.

13 So, I think that covers all of the

14 introductory matters.  And, we'll turn to Mr. Ber sak.

15 MR. BERSAK:  Good afternoon, Chairman

16 Getz and Commissioner Below.  Did you want to tak e

17 appearances or do you want to just go right into opening

18 statements?

19 CHAIRMAN GETZ:  Well, make your

20 appearance and then give us everything you got.

21 MR. BERSAK:  Excellent.  On behalf of

22 Public Service Company of New Hampshire, you have  myself,

23 Robert A. Bersak, and Sarah Knowlton, representin g the

24 Company here today.  As you are aware, this docke t
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 1 involves a follow-on to the proceedings we had in  Docket

 2 Number 10-195, the proceeding relating to the con struction

 3 and approval of a PPA for a new wood-fired genera ting

 4 station up in Berlin, New Hampshire, the so-calle d "Berlin

 5 Station". 

 6 The Commission is aware that its orders

 7 from that proceeding were under appeal to the Sup reme

 8 Court of New Hampshire, and that those appeals we re

 9 blocking the ability of the developers of Berlin Station

10 to receive their financing.  It turns out to be i n the

11 public interest of the state, as espoused by the Governor,

12 by the Commissioner of the Department of Resource s and

13 Economic Development, by the entirety of the Exec utive

14 Council and numerous legislators that the state r eally

15 needs both the new station up in Berlin, the cons truction

16 jobs, the taxes, the jobs, you know, in the fores try

17 industry, as well as jobs in the existing wood-fi red IPPs,

18 to further the public policies and interests of t he state.

19 We were asked to come together to try to

20 determine whether there's a way to make all of th at a

21 reality.  As a result of negotiations that were c haired

22 and spurred on by the Governor, and all those oth er

23 members of the state that I had listed, we were a ble to

24 come up with a series of agreements that would al low the
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 1 development of the plant up in Berlin, would elim inate the

 2 appeal that was pending before the New Hampshire Supreme

 3 Court, and that would allow the existing wood IPP s to

 4 continue to operate for a period of time.  

 5 We've presented to the Commission five

 6 power purchase agreements that Public Service Com pany of

 7 New Hampshire and five of the wood IPPs have ente red into,

 8 and those agreements are subject to the approval of this

 9 Commission, both as to the substance of those agr eements,

10 as well as to an ancillary Settlement Agreement a nd a

11 ratemaking treatment as to how the costs of these  deals

12 would be accounted for and recovered by Public Se rvice of

13 New Hampshire.

14 We did file yesterday a follow-on

15 pleading, which indicates that there were two con ditions

16 that were expressed in the Joint Petition that we re

17 precedent to the deals being and taking fruition.   One, of

18 course, is this Commission's approval of what we filed.

19 But another condition was that the Berlin Station

20 development actually reach a financial closing by  a date

21 certain, and that that closing had to include the  funding

22 of almost $3 million in New Market Tax Credits th at would

23 benefit Coos County and the City of Berlin.  

24 Well, we announced yesterday that that
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 1 financial closing has indeed occurred, that that financial

 2 condition to the effectiveness of the PPAs has be en met,

 3 and that the millions of dollars in credits to th e North

 4 Country have, in fact, been funded.  So, we're ve ry happy

 5 to report that.  So, that's not anything that has  to be

 6 considered any more by the Commission, because th at

 7 condition has been met.

 8 With respect to the terms of the PPAs,

 9 they're relatively short-term PPAs, but they are over 12

10 months in duration.  They are very simple.  They require

11 Public Service Company of New Hampshire to buy ce rtain

12 amounts of energy for certain periods of time.  W e do not

13 buy the capacity from the plants, we do not buy a ny

14 environmental attributes, such as renewable energ y

15 certificates.  These are energy-only deals.

16 The Settlement Agreement that we ask the

17 Commission to approve would have Public Service w aive

18 certain claims or ability to bring claims that ar e related

19 to the prior docket, 10-195, and to the process t hat led

20 up to these particular power purchase agreements.   And,

21 the ratemaking treatment that we've asked for is one that

22 would make sure that, by entering into these arra ngements,

23 at the behest of the Governor and the other digni taries in

24 the state, that we do not wind up adversely impac ting our
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 1 Energy Service rate.  So, we've asked for the abi lity to

 2 transfer certain costs from our Energy Service ra te to

 3 make room for the costs of these deals, such that  the

 4 Energy Service rate is held harmless, but we are able to

 5 recover all the costs that these deals would incu r.

 6 Public Service has no objection to the

 7 participation by any of the -- either of the part ies that

 8 have filed petitions for intervention.  And, with  respect

 9 to a schedule, the parties have kind of discussed  a

10 schedule that was proposed by the wood IPPs.  So,  I will

11 defer to them to discuss scheduling matters with you.

12 Thank you.

13 CHAIRMAN GETZ:  Thank you.  And, I'm

14 sorry, any position on the petitions to intervene ?

15 MR. BERSAK:  Yes.  I said that we have

16 no objections to them.

17 CHAIRMAN GETZ:  No objection to any of

18 them.  Okay.  Great.  Thank you.  Well, I neglect ed to

19 point out in my summary of the order of notice th at the

20 filing is also supported by the New Hampshire Dep artment

21 of Resources and Economic Development, and certai n members

22 of Commission Staff, and specifically that our Ge neral

23 Counsel, Anne Ross, and the Director of our Elect ric

24 Division, Tom Frantz, have been designated as "St aff
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 1 advocates".  

 2 So, with that, turn to Ms. Ross or

 3 Commissioner Bald?

 4 MS. ROSS:  Good morning -- or, good

 5 afternoon, Commissioners.  I'm Anne Ross.  I am a ppearing

 6 on behalf of the designated Staff advocates, that  is

 7 myself and Tom Frantz.  We are comfortable with t he

 8 statement that PSNH has made that describes our p osition

 9 on the Joint Petition, as summarized in Mr. Frant z's

10 testimony.  

11 Oh.  And, with regard to the expedited

12 treatment, we do request expedited treatment of t his

13 docket.  It's fairly time-sensitive.  Some of the  purchase

14 power agreements erode as the decision is delayed .  So, to

15 bring the full benefits of the Settlement to the parties,

16 the sooner we can reach a resolution on the propo sal the

17 better.

18 The schedule that was proposed, that has

19 been proposed by the Wood IPPs is fine with the S taff

20 Advocates.  And, we have no objections to any of the

21 requests for intervention.

22 CHAIRMAN GETZ:  Thank you.  Commissioner

23 Bald.

24 CMSR. BALD:  Thank you, Mr. Chairman.
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 1 My name is George Bald, Commissioner of the Depar tment of

 2 Resources and Economic Development.  Anne did suc h a

 3 wonderful job, I just would agree with everything  that she

 4 just said.

 5 CHAIRMAN GETZ:  Thank you.  Mr. Shulock.

 6 MR. SHULOCK:  Commissioner, my name is

 7 David Shulock.  And, I have with me David Wiesner .  We're

 8 both from the firm of Olson & Gould, here in Conc ord.

 9 And, we represent the six wood IPPs.  That would be

10 Bridgewater Power Company, LP, Pinetree Power, In c.,

11 Pinetree Power-Tamworth, Inc., Springfield Power,  LLC, DG

12 Whitefield, LLC, and Indeck-Alexandria, LLC.  And , we're,

13 of course, here to ask the Commission to approve the PPAs

14 and the cost recovery mechanism proposed by PSNH,  and to

15 request expedited treatment for this case.  We ha ve no

16 objection to any of the requests for intervention  in the

17 case.  

18 And, then, in terms of the procedural

19 schedule, what we have passed around to the parti es is a

20 schedule that commences on Monday with recovery a nd ends

21 with hearings the week of November 28th.

22 CHAIRMAN GETZ:  Is there a copy that we

23 can --

24 MR. SHULOCK:  Yes, I have that here.
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 1 Not all of the parties have agreed to that schedu le,

 2 however.

 3 CHAIRMAN GETZ:  We'll give them an

 4 opportunity to respond.  I just want to get a cha nce to

 5 see what the subsidiary dates are.  Thank you.

 6 Is there anything further, Mr. Shulock?

 7 MR. SHULOCK:  No.  Thank you.

 8 CHAIRMAN GETZ:  Thank you.  Mr. Rodier.

 9 MR. RODIER:  Thank you, Mr. Chairman.  I

10 represent Freedom Logistics, Halifax American Ene rgy

11 Company, and PNE Power Supply.  Just a little bit  of a

12 brief background here, even though there hasn't b een any

13 interventions [objections? ], you still have to make a

14 decision.  So, I just want to mention all three o f these

15 are entities that are controlled by August Fromut h, who,

16 as the Commission may be aware, until recently wa s Vice

17 Chairman of NEPOOL and the Chairman of the End Us ers Group

18 at NEPOOL.  These are his companies.

19 The Freedom entity manages the

20 relationship of large end users with ISO-New Engl and.

21 Those that do not have a competitive supplier, th ey go

22 straight to the wholesale market to buy their pow er.  For

23 example, the Union Leader and St. Anselms College  would be

24 two of those clients.  
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 1 Halifax American Energy Company, as the

 2 Commission may be aware, works with South Jersey Energy

 3 Company, that's a retail supplier.  A couple of t he

 4 clients there would be Stonyfield Farm and Univer sity of

 5 Southern New Hampshire, to name a few.  The Halif ax

 6 entity, Halifax, HAEC/SJE, South Jersey, were jus t, as the

 7 Commission may be aware, were just awarded the co ntract to

 8 sell power to the State and the City of Concord.  And the

 9 -- 

10 (Court reporter interruption) 

11 MR. RODIER:  I think I said HAEC/SJE

12 were recently awarded the contract to sell -- the  electric

13 contract to sell to the State and the City of Con cord.

14 The power is coming from Concord Power & Steam.  And, the

15 Freedom entity is going to manage that.  

16 PNE recently received its financing.  I

17 think we're going to imminently get our license f rom the

18 Commission to sell electricity there.  The intent ion is to

19 sell to Public Service's retail customers startin g on

20 January 1st, when the rates we expect are going t o take a

21 significant leap upward on January 1st.  The inte rest --

22 so, there are some substantial interests here at stake.  

23 But I just want to go over PNE real

24 quick.  You know, PNE, when the Commission's deci sion in
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 1 10-160 comes out and says "no, we're not going to  move

 2 costs and dollars from the Energy Service rate an d put it

 3 on the wires", that was a big boost for PNE to ge t its

 4 financing.  Then, the first thing that we see is the

 5 request to move costs from the Energy Service rat e to the

 6 wires, which is very concerning as to what this, you know,

 7 could potentially lead to.  

 8 So, my only thought was that, first of

 9 all, I'm in favor of an expedited proceeding.  Ba sed on my

10 own experience, I know pretty well what the -- wh at the

11 wood-fired guys had to go through to get this dea l from

12 Public Service.  I think they deserve to be comme nded.

13 And, I think they -- I would like to see if they could get

14 an expeditious approval so they can start getting  the

15 funds that they need to stay alive.

16 However, with respect to the other key

17 issue here, the moving of the so-called "bypassab le --

18 "nonbypassable charge" that's created here, at a minimum,

19 I think it should be without prejudice or without

20 precedent to anything in other Commission proceed ings.  It

21 should last only as long as necessary, you know, to carry

22 out these agreements.  And, it should not in any way, I'd

23 like the Commission to explicitly say it's not to  be in

24 derogation in any way of their order in the 10-16 0
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 1 customer migration docket.  So, I think that woul d satisfy

 2 our concerns and issues.  

 3 Just to conclude, the entities I

 4 represent have substantial interests that could b e

 5 impacted here.  That's (a).  And, (b), the Commis sion can

 6 also, of course, decide to allow somebody to inte rvene

 7 just if it's in the public interest.  So, on that  basis,

 8 you know, I would ask that you allow these interv entions

 9 and consider, you know, the comments that I've ma de.

10 Thank you very much.

11 CHAIRMAN GETZ:  And, just want to

12 clarify, though, with respect to the substantive position,

13 your issues are more about the issues of rate rec overy and

14 less about the terms of the agreements themselves ?

15 MR. RODIER:  We have no interest in

16 meddling with the agreements themselves.  It's al l about

17 what, you know, there's going to be a filing comi ng in,

18 Mr. Chairman, in about three weeks to set the rat e for

19 next year for the Energy Service rate.  What are we going

20 to see?  You know, what could this lead to?  That 's the

21 only issue.

22 CHAIRMAN GETZ:  All right.  Thank you.

23 Ms. Goldwasser.  

24 MS. GOLDWASSER:  Mr. Chairman,
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 1 Commissioner Below, my name is Rachel Goldwasser.   I work

 2 for the law firm of Orr & Reno.  I am here on beh alf of

 3 Granite State Hydropower Association, which is a

 4 membership organization representing approximatel y 45

 5 small hydropower projects located in New Hampshir e.  We

 6 submitted a motion for intervention.  

 7 I'll start with the substance.  On the

 8 substance, we take no position on the merits.  An d, we

 9 have no objection to the schedule that's been pro posed.

10 As you know -- and, we also don't object

11 to the request for confidential treatment or the concerns

12 for confidential treatment with respect to the ag reements

13 as they're proposed.

14 Granite State Hydropower Association's

15 members have interest in the market for purchase and sale

16 agreements between independent power producers an d

17 load-serving entities, and in the competitive mar ket for

18 energy in New Hampshire.  And, for those reasons,  we

19 request intervenor status today.

20 CHAIRMAN GETZ:  Okay.  Thank you.

21 Mr. Licata.

22 MR. LICATA:  Thank you, Mr. Chairman,

23 Commissioner Below.  My name is Mike Licata.  I'm  here on

24 behalf of the Business & Industry Association.  T he BIA is
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 1 a not-for-profit business association, which advo cates on

 2 behalf of business interests within the State of New

 3 Hampshire.  Our membership is comprised of over 4 00

 4 businesses, representing a broad cross-section of  the

 5 commercial and industrial community in New Hampsh ire.

 6 Today, at this point, we do not have an

 7 official position on the merits of the proposed d ocket.

 8 We are requesting intervention, intervenor status , so that

 9 we can closely monitor the proceedings and provid e input,

10 if we feel compelled to do so at a later date, wh en we

11 might have a more formal position.

12 And, of particular interest to our

13 membership is the concept of shifting the above-m arket

14 costs of these proposed contracts onto the distri bution

15 rate, as opposed to the Energy Service rate.

16 CHAIRMAN GETZ:  Thank you.

17 MR. LICATA:  Thank you.  Ms. Hatfield.

18 MS. HATFIELD:  Thank you, Mr. Chairman.

19 Good afternoon, Commissioners.  My name is Meredi th

20 Hatfield.  And, I'm here on behalf of the Office of

21 Consumer Advocate.  And, our office represents th e

22 interests of residential ratepayers.  With me fro m the

23 office is Steve Eckberg.  

24 Our office does not have a position at
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 1 this point in the proceeding.  We are still revie wing the

 2 filing, and intend to engage in discovery.  We ha ve

 3 received a copy late yesterday of the wood IPPs' schedule.

 4 And, while we certainly will cooperate in efforts  to make

 5 this as an expedited schedule, it is a very tight

 6 schedule, especially in light of the significant legal and

 7 financial issues in this case.

 8 With respect to interventions, we have

 9 no objections.  And, with respect to the Motion f or

10 Confidential Treatment, we aren't prepared to giv e you our

11 position at this time.  But we would just note th at we

12 will be reviewing it in light of the Commission's  decision

13 in DE 10-195, where the Commission made public al l of the

14 terms of the PPA between PSNH and what is now cal led the

15 "Berlin Station".  So, I would just note that for  the

16 Commission.  Thank you.

17 CHAIRMAN GETZ:  Thank you.  Mr. Damon.

18 MR. DAMON:  Thank you, Mr. Chairman.  My

19 name is Edward Damon.  And, with me this afternoo n are

20 Steven Mullen, Grant Siwinski, and Al-Azad Iqbal.   We

21 represent what we call the "Non-Advocate Staff", to use

22 the same nomenclature that was used in the FairPo int

23 reorganization docket last year.  Non-Advocate St aff has

24 already, on August 25th, issued a first set of da ta
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 1 requests to the parties, and those have all been responded

 2 to.  We intend to do further discovery as well.  And, we,

 3 as always, will carefully review the facts and de velop the

 4 facts and so forth as usual.

 5 We have been provided with a procedural

 6 schedule, which I presume is the same as the one that

 7 Mr. Shulock presented to you.  The only possible addition

 8 that Staff would suggest regarding that is that t here is

 9 no space on the schedule for a technical session.   But, in

10 talking with Mr. Shulock this morning, he is coop erative

11 and agreeable, I believe, to holding a technical session,

12 if, you know, that would be deemed necessary and helpful

13 to develop the facts and speed this process along .

14 CHAIRMAN GETZ:  Thank you.  Okay.  With

15 respect to the petitions to intervene, we will gr ant all

16 of the petitions to intervene, finding that it's in the

17 interest of justice to do so.  

18 So, at this point then, it's opportunity

19 for public comment.  Is there anyone who would li ke to

20 speak to the filing?  Representative Garrity.

21 REP. GARRITY:  Thank you, Mr. Chairman,

22 and thank you, Commissioner Below.  My name is

23 Representative Jim Garrity, from Atkinson.  I'm t he

24 Chairman of the House Science, Technology and Ene rgy
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 1 Committee.  And, I'm here as a public policy make r in the

 2 energy use base to oppose this agreement.  Should  I make

 3 my comments now?

 4 CHAIRMAN GETZ:  Please.

 5 REP. GARRITY:  Okay.  Thanks.  I oppose

 6 the agreement because it runs counter to the legi slative

 7 intent of electric restructuring, which was to lo wer end

 8 use electric rates through increased competition,  RSA

 9 374-F:1, I, Purpose statement, and I'll quote:  " The most

10 compelling reason to restructure the New Hampshir e

11 electric utility industry is to reduce costs for all

12 consumers of electricity by harnessing the power of

13 competitive markets."

14 This agreement is a political issue, not

15 a power issue.  And, it is not in the public inte rest.  It

16 asks for a nonbypassable charge that could amount  to

17 $20 million over the term of the agreements.  The

18 Commission just rejected a nonbypassable charge l ast month

19 in Docket DE 10-160, the PSNH customer migration docket.

20 It's not in the public interest of ratepayers, wh o I care

21 very much about, to have to subsidize above-marke t costs,

22 when PSNH can purchase power for less in the comp etitive

23 market.  It punishes ratepayers who have already migrated

24 away from PSNH by forcing them to pay this nonbyp assable
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 1 charge.  It's unfair to other merchant competitor s in the

 2 power market, who do not have the advantage of sp ecial

 3 political deals.  And, it's unfair to every other  business

 4 in New Hampshire, who do not have the advantage o f

 5 powerful politicians cutting special deals for th em. 

 6 So, for all of those reasons, I would

 7 ask you to reject this, this agreement.

 8 CHAIRMAN GETZ:  Thank you.  Anyone else

 9 who would like to make a public comment?  Okay.  Then,

10 we'll -- sir?

11 SEN. FORRESTER:  Good afternoon,

12 Commissioners.  My name is Jeanie Forrester.  I a m the

13 Senator from District 2.

14 CHAIRMAN GETZ:  Good afternoon, Senator.  

15 SEN. FORRESTER:  And, I support this,

16 these power purchase agreements that PSNH has wor ked out

17 with the IPPs.  I would urge you to expedite this  and

18 approve it.  I was fortunate enough to be in the room as

19 these negotiations were going on.  And, from my

20 perspective, we've got a real problem in this sta te right

21 now with jobs and the economy.  This will help th e IPPs

22 and ensure that jobs stay in the North Country.  And, so,

23 I ask you to expedite this.

24 CHAIRMAN GETZ:  Thank you.  Is there
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 1 anyone else?  Sir.

 2 MR. COURCHESNE:  Commissioners, good

 3 afternoon.  My name is Christophe Courchesne.  I' m a Staff

 4 Attorney with the Conservation Law Foundation.  A nd, while

 5 we have taken no position and are still evaluatin g the

 6 filings in this matter, we want to state for the record

 7 that we support renewable energy PPAs as a mechan ism to

 8 promote development of renewable energy and suppo rt of

 9 renewable energy in New Hampshire.  However, we s hare many

10 of the concerns that have been voiced thus far re garding

11 the nonbypassable charge, and we're continuing to  evaluate

12 the filings.

13 CHAIRMAN GETZ:  Okay.  Thank you.

14 Anyone else?

15 (No verbal response) 

16 CHAIRMAN GETZ:  Okay.  Hearing nothing,

17 then it's an opportunity for the Petitioners to r espond to

18 anything they have heard.  But one issue I would like to

19 raise for the Petitioners with respect to the pro cedural

20 schedule.  This procedural schedule provides for rebuttal

21 testimony.  And, I guess my question is, whether that's

22 necessary?  And, if it turns out that it's not ne cessary,

23 would it be possible to have the hearing earlier or to

24 provide a backup plan for having the hearing earl ier, if
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 1 indeed there is no rebuttal?  So, any thoughts on  anything

 2 else that's been said after the last time you spo ke and

 3 any response to that question.

 4 MR. BERSAK:  Well, thank you, Mr.

 5 Chairman.  With respect to the schedule, Public S ervice

 6 will be very flexible.  We'll work with the parti es and

 7 the Commission to try to move this proceeding alo ng as

 8 rapidly as possible.  If it turns out there is no  need to

 9 rebut, then we won't rebut, and we can move the h earing to

10 an earlier date.  There will be a tech session af terwards,

11 where we can meet with the now -- the parties tha t have

12 now been granted intervenor status, to make sure we're all

13 on the same page with respect to a schedule, and we can

14 present that to you immediately after the tech sc hedule

15 has ended -- or, I mean, the tech session has end ed.  

16 Just one other procedural matter is

17 that, as Mr. Damon indicated, that discovery has already

18 started, and that the Company and others have alr eady

19 responded to certain discovery questions.  Some o f those

20 responses were responded to and they included con fidential

21 information.  Pursuant to the Commission's rules,  we

22 provided the information and indicated we were go ing to

23 file a Motion for Confidential Treatment at or be fore this

24 proceeding.  Since the issue of confidentiality i s the
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 1 exact, you know, involve the exact same material and the

 2 same issues that are contained in the Wood IPPs' Motion

 3 for Confidential Treatment that's already pending  before

 4 the Commission, we didn't feel it was necessary t o file

 5 repetitive motions.  So, we'd just like to note t hat our

 6 confidential responses to discovery would be gove rned by

 7 however the Commission rules on the outstanding M otion for

 8 Confidential Treatment that was filed on the 23rd  of

 9 August.

10 CHAIRMAN GETZ:  Thank you.  Ms. Ross.

11 CMSR. BELOW:  Wait a second.  Could you

12 clarify that a bit?  Are you saying that, to the extent

13 you've responded to discovery requests that you m ay seek

14 confidential treatment for, you sort of want to a dd those

15 to the currently pending motion?

16 MR. BERSAK:  As a matter -- there was

17 only one question that PSNH responded to, and the

18 materials included in the response were the exact  same

19 confidential information that had been redacted f rom the

20 PPAs that are pending before the Commission.  So,  to the

21 extent that the Commission finds that it is, in f act,

22 going to grant --

23 CHAIRMAN GETZ:  Substantively the same

24 information, but residing in a different document ?
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 1 MR. BERSAK:  Exactly.  You got it.

 2 That's it.

 3 CHAIRMAN GETZ:  Ms. Ross -- oh, did you

 4 have --

 5 CMSR. BELOW:  No, that clarifies it.

 6 MS. ROSS:  I don't think, at this point,

 7 that Staff Advocates have anything to add.  And, with

 8 regard to rebuttal testimony, I doubt that we're going to

 9 have to have rebuttal testimony.  There may be a need to

10 brief some of the issues, because some of the rat emaking

11 issues might be considered legal issues.  But tha t could

12 certainly be handled within the current schedule.   And, I

13 think that's all I need to address right now.  

14 With regard to confidentiality, we will

15 allow the Wood IPPs to promote their request for

16 confidential treatment, and ask that the informat ion that

17 is derived from that request and is contained in Mr.

18 Frantz's testimony be treated however the Commiss ion

19 determines is appropriate with regard to the unde rlying

20 motion by the Woods.  So, we won't make a separat e motion.

21 We'll rely on their arguments.

22 CHAIRMAN GETZ:  Okay.  Thank you.

23 Commissioner Bald.

24 CMSR. BALD:  I don't have anything to
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 1 add, Mr. Chair.

 2 CHAIRMAN GETZ:  Thank you.  Mr. Shulock.  

 3 MR. SHULOCK:  With regard to the

 4 procedural schedule, we would be happy if the hea rings

 5 were held earlier, and we'll be flexible in that regard to

 6 help set up a schedule that accomplishes that, if

 7 possible.

 8 CHAIRMAN GETZ:  Well, I guess my

 9 thinking on this basically is this.  You know, if  the

10 parties are seeking expedited treatment, if they want to

11 waive rebuttal testimony, then that would certain ly be

12 something we would consider.

13 MR. SHULOCK:  And, with regard to

14 confidentiality, we filed a paper motion, and we would

15 rely on the arguments that we made in that motion .  And,

16 we have no objections to the oral motions that we re made

17 by PSNH and Staff to include their discovery resp onses

18 under the umbrella of that motion.

19 In addition, we have answered some

20 interrogatories for which -- or, I'm sorry, data requests

21 for which we have claimed confidential treatment.   These

22 also contain commercial financial information and

23 information about other agreements that are not b efore the

24 Commission.  And, we would like to include those,  too, if
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 1 there are no objections, so that it's all resolve d up

 2 front.  And, if a motion for rehearing needs to b e filed,

 3 it could be filed early.  

 4 The one thing that we don't have, that

 5 hasn't been submitted to you, are copies of those  data

 6 requests.  They have been submitted to your Staff .  And,

 7 I'm just wondering whether we need to provide cop ies of

 8 those data requests to you so that you can rule?

 9 CHAIRMAN GETZ:  Well, certainly, to make

10 a ruling on -- 

11 MR. SHULOCK:  Okay.

12 CHAIRMAN GETZ:  -- on what information

13 should be protected --

14 MR. SHULOCK:  Sometimes a description of

15 what is contained in them suffices under the rule s.  It's

16 just a question of whether you actually want to s ee them.

17 I'm happy to provide them later today.

18 And, then, with regard to judging this

19 case under the same light as the Laidlaw case was , these

20 agreements are significantly different from the L aidlaw

21 agreement, especially in terms of the term of tha t

22 agreement.  One of the reasons why it was not as harmful

23 to release admittedly confidential and proprietar y

24 information in which that company had a privacy i nterest
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 1 was because the term of that agreement was so lon g.  And,

 2 it was unlikely that that party would be back out  in the

 3 market negotiating another agreement any time soo n.  And,

 4 so, that party's competitive position was not as harmed by

 5 the publication of that information as it would b e in this

 6 case.  Because these contracts are much shorter, and these

 7 facilities will be back out in the market looking  for

 8 agreements almost immediately.  So, a publication  of that

 9 information now would be very harmful to that com petitive

10 interest.

11 And, I can't speak for PSNH, but what

12 they're going to agree to in the short term may b e quite

13 different from what they might agree to in the lo ng term,

14 in terms of the publication of that type of finan cial deal

15 information.

16 So, I, for one, see a great difference

17 between this case and the Laidlaw case, based on just the

18 duration of the term.

19 CHAIRMAN GETZ:  Okay.  Thank you.  Well,

20 let me give the opportunity for anyone else who w ants to

21 speak to two things, either the issues of confide ntiality

22 and/or the procedural schedule.  But, I think, ba sed on

23 what I've heard, and certainly we're going to hav e to take

24 under advisement the issue of the Motion for
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 1 Confidentiality.  And, to the extent you want to discuss

 2 that, those issues further in the tech session, a nd, if

 3 there's agreement or disagreement I think that wo uld

 4 clarify what's gone on this afternoon, that would  helpful.

 5 MR. SHULOCK:  If I may?  When we filed

 6 that Motion for Confidential Treatment, there wer e not any

 7 intervenors in the case.  We now know that there are

 8 competitors who are part of this proceeding.  And , we

 9 would ask that the information be kept private fr om them

10 as well, unless they have an objection to that.  And, we

11 might have to work something out.

12 CHAIRMAN GETZ:  Well, I'd ask the

13 parties to address that in the tech session.  

14 MR. RODIER:  Who's he referring to, Mr.

15 Chairman?  Is it me or her?

16 (Multiple parties speaking at the same 

17 time.) 

18 CHAIRMAN GETZ:  Well, let's -- wait.

19 Let's --

20 MR. RODIER:  Sorry.

21 CHAIRMAN GETZ:  Cross talk doesn't, --

22 MR. RODIER:  I apologize.

23 CHAIRMAN GETZ:  -- especially from the

24 back of the room, doesn't help our court stenogra pher put
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 1 together his usual transcript, usual excellent tr anscript.

 2 MR. RODIER:  I apologize.

 3 CHAIRMAN GETZ:  So, do you have a

 4 statement, Mr. Rodier, about this or is this some thing

 5 that can be addressed in the tech session?

 6 MR. RODIER:  No.  I should have never

 7 said anything in the first place.  I'm sorry.

 8 CHAIRMAN GETZ:  So, anything else about

 9 confidentiality or scheduling?

10 MR. RODIER:  No.

11 CHAIRMAN GETZ:  Ms. Hatfield, did you

12 have something?

13 MS. HATFIELD:  Yes.  Thank you, Mr.

14 Chairman.  I'm willing to discuss this at the tec h

15 session, but I just did want -- I don't want to w aive my

16 ability to raise this later.  That I think it is a little

17 problematic to file one Motion for Confidentialit y, and

18 then want it to be an umbrella and have other thi ngs come

19 in under it.  So, I think there is probably a way  that we

20 can very clearly identify what comes under it.  B ut I just

21 wanted to raise that, because it just -- it seems  like

22 it's less than clear what would be covered under that

23 request.

24 CHAIRMAN GETZ:  All right.  Anything
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 1 further?  Mr. Damon.

 2 MR. DAMON:  Yes.  Just one comment

 3 relative to the confidentiality.  The motion that 's been

 4 filed refers to information in the power purchase

 5 agreements and portions of Exhibit B to the Settl ement

 6 Agreement.  I think it is true, as Mr. Shulock po inted

 7 out, that there are a couple of other pieces of

 8 information in response to Staff's data requests that do

 9 not fall within the description that I've just re ad.  So

10 that I think for that information, or information  that's

11 not described or derived from the information in here,

12 there probably should be a separate motion filed.

13 CHAIRMAN GETZ:  All right.  Well, let me

14 return to this issue then and the Motion for

15 Confidentiality.  I ask that the parties see if y ou can

16 come to a meeting of the minds about that, and le t us know

17 something in writing about this, if there's a joi nt

18 recommendation.  I think separately what I -- and  I assume

19 that may take a little while to put that together , but

20 separately I'm interested in, out of the tech ses sion, if

21 there's an agreement on the procedural schedule, I would

22 just ask Mr. Damon that you communicate that to u s in

23 writing as soon as you can, because I'd like to m ake that

24 information part of the application to the Govern or and
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 1 Council with respect to a Special Commissioner.  

 2 So, is there anything further to address

 3 this afternoon?

 4 (No verbal response) 

 5 CHAIRMAN GETZ:  Okay.  Hearing nothing,

 6 then we'll close the prehearing conference and ta ke the

 7 matters under advisement.  Thank you, everyone.

 8 MR. BERSAK:  Thank you.

 9 (Whereupon the prehearing conference 

10 ended at 2:44 p.m., and a technical 

11 session was held thereafter.) 
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